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SEAPOWER AND SURVIVAL 


LEADERSHIP AND LAW 


As I leave the office of Judge Advocate General of the Navy, I find that I have little interest left in anything that 
doesn’t bear directly on the survival of the United States. 








The Navy does—it bears very directly on survival. Thai’s pretty obvious, of course: As I write this a naval- 
weapons system has just met the final operational tests and proved out as best guaranty of United States strategic 
survival in this time period. Even in the Navy, however, I don't believe we realize the tremendous new life or death 
importance of seapower to national survival. (If we do, more of us should do better than we do in explaining the 
Navy to the American public.) Nor do we realize the magnitude or the imminence of the threat of Communist con- 
quest. I don’t believe we ourselves fully understand the new importance of the state of “readiness” of naval forces. 


I hong “4 believe we appreciate the fact that new developments have added new dimensions to the traditional mission of 
t avy. 


“The mission of the Navy,” we used to say, “is to win wars—not merely to fight them.” When we said that, we 


had said it all; and we said it with a deep pride in naval power and victories at sea over a period of nearly two 
centuries. 


All of that was changed by the blast-off of Sputnik, heralding the marriage of hydrogen warheads to Russian 
intercontinental ballistic missiles. The Communist conspiracy had acquired new and truly global weapons to ac- 
complish their plan of global destruction of free nations. They propose to conquer the world. Only the United 
States—leading NATO, SEATO, and CENTO—has the power to block their conquest. 


So why don’t they strike us? They threaten us often enough—on Berlin, on the Congo, on Cuba—Khrushchev 
tells us that the Monroe Doctrine is dead now—so dead that, in the insulting language he now dares to direct to 
the United States, it “stinks.” Why don’t they launch a Pearl Harbor-type attack with an all-out hydrogen holocaust? 


(Continued on page 6) 


JAG JOURNAL 2 


np t af «#2 


Se 





dvocate 

of cur- 
Journal 
ary law 


ll assist 
lous ar- 
ors, not 
artment 


oved by 
7. 


ynthly.) 
ear; 


— 


gy that 


naval- 
ategic 
death 
g the 
t con- 
orces. 
ion of 


it, we 
y two 


issian 
oO ac- 
Inited 


hchev 
oct to 
aust? 


ge 6) 





A CASE OF LARCENY 


Trial Counsel Prepare 
By LCDR JOHN S. LANE, USNR* 


E NAVAL OFFICER can usually depend 
on being assigned the collateral duty of Trial 
Counsel, Special Court-Martial early in his 

career. Generally this responsibility is shoul- 
dered during the first tour at sea—a time of 
many new experiences when time itself is at a 
premium. Of course, there is no better teacher 
than experience, still the manner in which the 
inexperienced prepares himself for trial will in 
the main determine the professional competence 
of his performance of this important duty as- 
signment. There is no substitute for adequate 
preparation in the successful trial of a case by 
courts-martial and the wise trial counsel will 
find those extra hours he will need. This prepa- 
ration, of course, includes the diligent study of 
the provisions of the Uniform Code of Military 
Justice and the Manual for Courts-Martial, 
1951, where the technical and procedural aspects 
of the duties of trial counsel are clearly set forth. 
This article will not substitute for the provisions 
of the Manual. It will simply address itself to 
the more practical aspects of properly preparing 
and presenting the government’s case. Since 
larceny is one of the more prevalent charges 
tried by special courts-martial, this offense will 
be used for illustration.’ 

Let us assume that you are assigned to prose- 
cute an enlisted man before a special court- 
martial and that he is charged with a violation 
of Article 121, Uniform Code of Military 
Justice, as follows: 


“In that John W. Doe, Seaman, U.S. Navy, U.S. Naval 
Air Station, Norfolk, Virginia, did, at the U.S. Naval 
Air Station, Norfolk, Virginia, on or about 12 Jan- 
uary 1960, steal United States Currency, of a value of 
about twenty-five dollars ($25.00), the property of 
Richard A. Roe, Airman Apprentice, U.S. Navy.” 


The initial step is to study the allegations con- 
tained in the specification; these are the facts 





*Lieutenant Commander John S. Lane, USNR, presently attached 
to the Litigation Division, Office of the Judge Advocate General, is 
a certified Trial and Defense Counsel and a qualified Law Officer. 
Prior to his present assignment, he was attached to the U.S. Naval 
Air Station, Pensacola, Florida, as the Legal Officer. Lieutenant 
Commander Lane received his B.A. from the Emory University in 

2.1947 and his LL. B. from the Washington and Lee University in 
1950. He is a member of the Georgia Bar and the American Bar 
Association. 

1. JAG Journal, August 1954, “Trial Counsel’s Preparation and 

Tactics” by Maj. James A. Turley, USMCR. 
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that must be proved beyond a reasonable doubt. 
These factual allegations must also be related to 
the basic elements of proof required of the of- 
fense charged (here larceny). In this case the 
elements are found in paragraph 200, MCM, 
1951. The trial counsel in this case would have 
to prove the following facts: 


(1) That on or about 12 January 1960, at the U.S. 
Naval Air Station, Norfolk, Virginia, the accused 
wrongfully took $25.00 of U.S. currency from the 
possession of Richard A. Roe who had greater right 
to the possession of the currency than the accused; 
(2) .That Richard A. Roe was the owner of the cur- 
rency in the sense that he had title to it, or that he had 
possession of it, or the right to such possession; 

(3) That the currency was of the value of $25.00, 
or of some lesser value; and, 

(4) That the taking by the accused was with intent 
permanently to deprive Richard A. Roe of the use 
and benefit of the currency. 


As is indicated in Appendix XII of the 
Manual, the offense of wrongful appropriation 
is a lesser included offense of larceny. The ele- 
ments of this lesser included offense, as set forth 
in paragraph 200b, MCM, 1951, are the same as 
those set forth above for the major offense, with 
the exception that the fourth element of proof 
for lawful appropriation would be that the tak- 
ing by the accused was with intent temporarily 
to deprive Richard A. Roe of the use and benefit 
of the currency. 


WITH THE FACTUAL allegations and ele- 
ments of proof firmly in mind, the trial counsel 
may begin his preparation for trial. To do this 
effectively, he should proceed in a business-like 
manner and methodically. This can be ac- 
complished best by employing the use of a “check 
list” such as the following: ? 


SECTION A—DUTIES PRIOR TO TRIAL 


1. Check the charges and allied papers when they are received to 
assure that the file is complete. 

2. Ascertain from the indorsement on the charge sheet and the order 
appointing the court whether the charges are in the hands of the 
trial counsel of the proper court. 

3. Examine the charges and allied papers to determine whether 





2. Military Justice Handbook, The Trial Counsel and The Defense 
Counsel, Departments of the Army and the Air Force, October 
1954, No. 27-10, AFP 111-1-1. 
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any member of the prosecution is disqualified because of prior par- 
ticipation in the same case (MCM, 6, 446). If so, the disqualified 
member may not act in the case, and the matter will be reported 
immediatly to the convening authority. 

4. Note any discrepancies in the report of investigation (MCM, 44f). 
5. a. Make certain that the data on the charge sheet is free from 
errors of substance or form (MCM, 44f). 

6. Compare the name and description of the accused in each speci- 
fication with the corresponding data on page one of the charge 
sheet. 

ec. Compare the charges and specifications in the charge sheet with 
the pertinent forms set forth in appendix 6c of the Manual to de- 
termine if they are in proper form. 
6. a. Note any discrepancies in the orders appointing the court. 

6b. Examine the orders appointing all courts to which the case has 
been referred, the charge sheet, and the accompanying papers to 
determine whether counsel for the prosecution and the defense have 
the necessary legal qualifications and whether any facts appear 
which would disqualify any of the counsel from acting in the case 
(MCM, 4e, 6). 

c. If, with respect to the qualifications of counsel, the court is not 
legally constituted, notify the convening authority. 

7. If errors of a substantial nature are found in the charge sheet, in 
the orders appointing the court, or in the report of investigation, 
refer such matters to the convening authority (MCM, 44f). 

8. Examine the record of previous convictions for completeness, ad- 
missibility, and freedom from errors of form or substance. 

9. a. Serve a copy of the charge sheet on the accused. 

b. Complete and sign the certificate of service (bottom of page 
three of charge sheet (DD Form 458)). 

ec. Ask accused, at the time of service of charges, if the data as 
to his service and restraint shown on page one of the charge sheet 
are correct. If the accused points out any errors in the data shown, 
verify and accomplish appropriate corrections. 

10. a. Notify the defense counsel without delay that charges have 
been served. 

b. Deliver copies of the papers that accompanied the charge sheet 
to the defense counsel (except as otherwise directed by the conven- 
ing authority) (MCM, 44h). 

11. Determine whether the accused desires to be represented by in- 
dividual counsel, civilian or military. If so, initiate necessary ac- 
tion (38e; MCM, 46d, 48a). 

12. a. If the accused is an enlisted person, ascertain whether he de- 
sires enlisted members on the court. If so, obtain a signed request 
therefor and advice the convening authority. 

b. If the accused requests enlisted members, make certain that 
none of the enlisted persons who will sit as members of the court 
are members of the same unit as the accused or are junior in grade 
to the accused; insure that one-third the membership who will sit 
on the court will be enlisted persons (Art. 25c; MCM, 4a, 6). 

13. Determine how accused intends to plead. If the accused offers 
to plead guilty under a pretrial agreement, notify the conven- 
ing authority. 

14. Ascertain from the defense counsel what witnesses he will need 
and the earliest date he will be ready for trial. 

15. Prepare any necessary depositions in conjunction with the de- 
fense counsel. 

16, Study the elements of proof of each offense charged. 

17, Study the law relating to each offense charged (MCM, ch. 
XXVIII). 

18. Interview prosecution witnesses and take notes. 

19. Interview defense witnesses and take notes. 

20. Examine any documentary evidence pertaining to the case for 
completeness, admissibility, and form (MCM, 143-146). 

21. Prepare proof analysis sheet. 

22, Arrange to have any real evidence, such as knives, guns, money, 
clothing, etc., available for the trial. 

23. If, during the preparation of the case, new information is dis- 
covered that affects the feasibility of proceeding with the trial, ad- 
vise the convening authority (MCM, 44f(5)). 

24. If a question arises as to the sanity of the accused, refer the 
matter to the convening authority (MCM, 121). 

25. Plan the order in which the evidence will be placed before the 
court at the trial. 

26. Obtain and study legal authorities concerning any possible ques- 
tions of law likely to arise at the trial, particularly in connection 
with proposed additional instructions. 
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27. Note any lesser offenses included in each specification and care- 
fully analyze the expected evidence to determine which lesser offenses 
might be in issue. 
28. Prepare proposed instructions as to the elements of each prin- 
cipal offense charged, each lesser included offense, affirmative de- 
fenses that may be in issue, and definitions of words of special legal 
connotation. 
29. Prepare an outline of any opening statement or final argument 
to be made at the trial. 
30. Examine the order appointing the court, the charge sheet, and 
the accompanying papers for possible g ds for chall (MCM, 
62f). 
31. Consider whether the defense may make any motions or ob- 
jections and, if so, make the necessary preparation to oppose them 
(MCM, ch. XII). 
32. Have necessary photographs, maps, charts, etc., prepared. 
33. Obtain official copies of price lists, regulations, orders, etc., of 
which the court will be requested to take judicial notice (MCM, 
147a). 
34. Determine the strong points in the probable defense case and pre- 
pare to counteract them if possible. 
35. Outline the expected testimony of each prosecution witness and 
the expected cross-examination of each defense witness. 
36. Prepare an outline for the cross-examination of the accused in 
the event he elects to take the stand to testify. 
37. Prepare trial notes. 
38. If possible, stipulate with the defense counsel and the accused 
as to unimportant or uncontested matters. 
89. a. If a court reporter is to be used, ascertain the dates that he 
will be available. 

b. Confer with the president of the court as to the date and time 
of trial and the uniform to be worn. 
40. Notify all persons concerned of the meeting of the court and 
the uniform to be worn, i.e., personnel of the court, counsel, reporter, 
interpreter, orderlies. 
41. Arrange for the presence of civilian witnesses, if necessary, sub- 
poena witnesses for the prosecution and witnesses requested by the 
defense (MCM, 115a). Arrange for the presence of military wit- 
nesses (MCM, 1150). 
42. Arrange for the presence of the accused at the trial (MCM, 60). 
43. Arrange for a courtroom and see that proper furniture is pro- 
vided and is properly arranged. 
44, Secure necessary stationery items, findings and sentence work 
sheets, etc., for the use at the trial of members of the court-martial. 
45. Have typewritten copies of the charges and specifications pre- 
pared for counsel, each member of the court, and the accused. 
46. Go to the courtroom early and make final arrangements. 





SECTION B—DUTIES DURING TRIAL 


47. At all times during the trial, utilize your trial notes and the 
procedural guide for trials before general and special courts-martial 
(MCM, app. 8). 

48. Check with the reporter as to the time of each convening or open- 
ing, and recess, adjournment, or closing. 

49. Account for the “parties to the trial” when the court opens after 
closing, adjourning, or recessing. 


SECTION C—DUTIES AFTER TRIAL 


50. Arrange for proper disposition of accused (MCM, 21d, 44e). 
51. Notify, in writing, the accused’s commanding officer, the com- 
manding officer of the confinement facility in which the accused is 
confined, and the convening authority of the outcome of the trial. 
52. Complete witness vouchers and assist witnesses in securing pay- 
ment as prescribed by departmental regulations. 

53. If original documents are to be returned, see that certified true 
copies or other authorized reproductions of such documents are pre- 
pared for substitution in the record of trial (MCM, app. 8a (p. 513)). 
54. Prepare proper descriptions or photographs of items of real 
evidence for inclusion in the record (MCM, 138c). 

55. Determine the number of copies of the record of trial to be 
prepared. 

56. Turn over to the reporter, if one was present, exhibits and allied 
papers in the case to be attached to the record of trial. 

57. If a reporter was not present, prepare the record of trial. 
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58. a. Check the record of trial as it is being transcribed, and, when 
the record has been completed, carefully review it and see that all 
papers are arranged and bound in the manner prescribed by appen- 
dix 9e or 106, whichever is appropriate, of the Manual for Courts- 
Martial. 

b. Note, correct, and initial errors in the record of trial. 

c. Submit the record of trial to the defense counsel for his exam- 
ination and signature prior to authentication. 

d. Submit the record of trial of a special court-martial to the 
president of the court and the trial counsel for authentication (35f; 
MCM, 83c and app. 96(2)). 

e. If a civilian reporter was employed, check the reporter’s voucher 
and sign it if it is correct. 

f. Supply each accused with a copy of the record of trial from 
which any classified material has been deleted; obtain a receipt for 
each copy so provided and attach it to the record of trial (MCM, 82g). 

g- Complete the Court-Martial Data Sheet (DD Form 494). 

h. Include in the record a signed letter containing reasons why 
declassification of classified matter in the allied papers was not 
accomplished prior to the dispatch of the record. 

i. Include immediately following the chronology sheet in all 
records of trial by general courts-martial in which a sentence has 
been adjudged and in those records of trial by special courts-martial 
in which a bad conduct discharge has been adjudged a statement 
of the accused that he does or does not desire appellate defense 
counsel or, in lieu thereof, a certificate of the defense counsel that 
he advised the accused of his appellate rights. 

j. Forward the record of trial to the convening authority. 

59. Retain all reporter’s notes and other records from which the 
record of trial was prepared for 30 days after delivery of a copy of 
the record to the accused or 60 days after the record is forwarded 


to the convening authority, whichever period expires first (MCM, 
82a). 


UsuALLy THE FIRST introduction to the 
available proof will be by way of examining the 
file in the case which is delivered to the trial 
counsel along with the charges and specifica- 
tions. Let us assume that the file in the case 
under consideration here contains the follow- 
ing: 
(1) A statement made by the accused to the station 
investigator, witnessed by two individuals, wherein 
the accused made certain admissions concerning the 
offense charged. Specifically, that he was quartered 
in the same barracks as the victim; and, that on the 
night in question he was in the vicinity of the victim’s 
locker from which the money was taken. 
(2) A statement of the victim, Richard A. Roe, to the 
effect that he placed the $25.00 in his locker on the 
evening of the alleged date and found such money 
missing the next day; that he made a report of this 
loss to the master at arms; and, that he had given no 
one permission to take the money. 
(3) A statement of one Samuel P. Smith, Airman, 
U.S. Navy, to the effect that he was a friend of the 
accused; that he had been on liberty with Doe on the 
night in question and, prior to their returning to the 
barracks, that the accused had made the statement to 
him that he had no money; that he was again in the 
company of the accused the following morning at 
which time the accused exhibited to him $25.00 which 
he had in his possession; and, that the accused merely 
laughed when questioned as to how he acquired the 
money. 
(4) A report by an agent of the Office of Naval In- 
telligence to the effect that he examined the locker 
from which the $25.00 was taken and found several 


fingerprints which, in his opinion, were those of the 
accused, John W. Doe. 

(5) A narrative summary of the case prepared by the 
station investigator. 


(6) A case data sheet, prepared by the disciplinary 
officer. 


The trial counsel should thoroughly examine 
the contents of the file and, after having become 
thoroughly familiar with its contents, should 
then begin preparation of a “Proof Analysis 
Sheet.” This sheet informally summarizes the 
elements of the offense. Opposite each element 
is listed the evidence which will be used to prove 
the element so listed. Any arrangement is, of 
course, satisfactory. The “proof analysis sheet” 
recommended by the Military Justice Handbook 
(Trial Counsel and Defense Counsel) lists the 
elements on the left and the evidence to prove 
these elements on the right. 

Since the great majority of criminal cases 
are won or lost on the factual questions pre- 
sented, the trial counsel now comes to what is 
generally considered the all-important step in 
the preparation of his case and that is the col- 
lection of the available evidence. He must 
collect and examine all material and relevant 
evidence in connection with his case under con- 
sideration. It is almost impossible to do intelli- 
gent legal research of the authorities concern- 
ing the law of the case until the facts are firmly 
established in mind. It has been stated that the 
proper preparation of the facts includes: 

a. Acquisition of general, special, and _ scientific 

knowledge; 

b. Collection of the facts through interviewing wit- 

nesses, and investigating their stories; 

c. Anticipating and preparing the opponent’s proof; 

and, 

d. Outlining the elements to be proved.® 


The trial counsel should next make a visit and 
view the place the larceny was alleged to have 
occurred, and there prepare, or have prepared 
at his direction, diagrams and sketches of the 
scene of the crime showing the relative position 
of the objects in the barracks, the location and 
the general appearance of the locker from which 
the money was taken, and so on. These dia- 
grams and sketches can later be utilized during 
the pretrial interviews with the various wit- 
nesses involved and can also be used as demon- 
strative evidence at the actual trial. 


Next THE TRIAL counsel should interview 
all of the witnesses who are named on the charge 
sheet, those whose statements appear in the file 

(Continued on page 16) 


8. Goldstein, Trial Technique (1935), § 4. 
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A Message From 
THE JUDGE ADVOCATE GENERAL 
(Continued from page 2) 


DETERRENCE BY NAVAL POWER 


DETERRENCE IS THE ANSWER: and ad- 
vanced seapower is the answer to deterrence. 
Can you explain this to civilians? To your own 
family? Do you? Can you make them under- 
stand that the reason the Navy builds carrier 
aircraft and Polaris missiles to carry multi- 
megaton warheads is not to kill millions of Com- 
munists—but to save the lives of millions of 
Americans? If we keep our country suffi- 


ciently strong we need suffer neither war nor 
surrender. 


There is no defense against intercontinental 
ballistic missiles—once the blast-off button is 
pushed. Because no defense is possible, we have 
to shift to a new concept. The problem, if we 
want to save our people, our cities and our 
industries from devastation, is to deter them 
from pushing that button. The only thing that 
will deter them—Communists being what they 
are—is their belief that our retaliatory strikes 
would destroy their system. Their people they 
consider expendable—even by the millions; but 
they regard their Communist system as sacred 
and will not expose it to fatal damage. 

Warheads and delivery vehicles we may have 
in quantities sufficient to destroy all of Russia 
ten times over. Will that deter a Communist 
strike against our country? Up until now, it 
has. SAC has been a powerful deterrent; and 
it still is right now; but will it continue to be 
sufficient—in even the near future? 

Absolutely not. If our power to strike back 
depends upon weapons systems which are vul- 
nerable to intercontinental ballistic missiles, we 
will lose our deterrent as Communist missile 
power increases. What we have before a Com- 
munist ICBM strike will be completely irrele- 
vant. It’s only what we will have left 
surviving, to strike back with, that counts 
toward deterrence. Bombers dependent upon 
fixed, soft bases are increasingly vulnerable to 
ICBM’s; so also are our own ICBM’s themselves 
on fixed and soft bases; even ICBM’s in hard- 
ened but still fixed bases are to a lesser degree 
vulnerable. Our mobile, land-based ICBM mis- 
siles—when we get them—will stand a much 
better chance of surviving; but their mobility 
may be seriously restricted in the post-strike 
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environment of a country devastated by H- 
rockets. What, then, can we rely on? In one 
word, but representing a weapons-mix as versa- 
tile as it is powerful: seapower. 


UNIQUE NAVAL ASSET: INVULNER- 
ABILITY TO ICBM’S 


THE INVULNERABILITY OF the instru- 
ments of seapower to destruction by ICBM’s 
because of their unrestricted and sustained mo- 
bility, the sure survival of naval weapons to 
strike back; these are the capabilities which im- 
pose the tremendous new responsibilities for life 
or death of our country on the Navy. 

It used to be, even a very few years ago, that 
winning the war at sea would save our country 
and our people from devastation. Victory at 
sea can now come too late to avert the new 
threat to scores of millions of our people and to 
all of our cities andindustry. This dictates our 
sound national policy objective: peace in free- 
dom and justice. Supporting this policy with 
unique power, the Navy has become a prime in- 
strument for maintaining the peace without 
appeasement. And the Navy’s contribution to 
the vital concept of deterrence is not limited to 
the all-out, direct attack on the United States. 
The flexibility and versatility of naval weapons 
pays off also in deterring Communist invasion of 
Europe and limited wars in Asia. 

Rewritten by the revolution in modern weap- 
ons, therefore, the short statement of the Navy’s 
mission may read in the future: “to deter wars 
if possible; to win wars if necessary”. 

The Navy has, in being and on delivery, weap- 
ons systems invulnerable to ICBM attack 
which—if procured in sufficient numbers—will 
be sufficient to deter any rational enemy. First, 
we have our great attack carriers. In addition 
to their essential limited war capabilities, their 
planes could deliver massive nuclear retaliation 
despite the shock of Communist strikes at our 
homeland. Second, and our most important 
asset for strategic deterrence, we have the 
potential of the Polaris missile-nuclear propelled 
submarine. July 1960 will stand out in the his- 
tory of weaponry as the date which completely 
proved out this most advanced of all modern 
weapons systems by the first actual shots from 
GEORGE WASHINGTON. Now there can no 
longer be any excuse not to build these mobile, 
concealed and self-hardened submarine missile 
bases in sufficient numbers to insure the survival 
of the United States. 


Mace oan 
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In THIS TIME PERIOD, the Polaris sub- 
marine is the only proved-out operational 
weapons system which combines mobility, con- 
cealment and hardening. It is the only such 
system which is (1) invulnerable to ICBM at- 
tack and (2) virtually invulnerable—in suf- 
ficient numbers—to any other form of destruc- 
tion by the enemy. If we build them in sufficient 
numbers, they will establish a reliable, credible 
retaliatory threat of destruction of the Com- 
munist system if they should attempt to attack 
the United States. Thus Polaris can be the 
guardian of the lives of scores of millions of 
Americans and the preservation of our govern- 
ment and free way of life. We can’t afford not 
to buy sufficient number of Polaris. 

But deterrence depends not merely upon the 
Communist estimate of the capabilities of our 
weapons systems, but even more upon the readi- 
ness of the forces which must employ the weap- 
ons of retaliation if they are to be effective. It 
used to be that naval forces even though not in 
a constant state of high readiness at the out- 
break of war, would have time to develop their 
capabilities and readiness to the extent neces- 
sary for victory. Winning a war in the past was 
therefore to that extent less demanding than 
deterring a war in the present or the future. To 
deter all-out war and to preserve the United 
States, naval forces must now maintain a con- 
stant and obvious state of readiness. Deter- 
rence depends upon what they think of us—as 
well as on what we have. 

But there is another equally powerful reason 
for demanding the highest state of combat readi- 
ness for our fleets: deterrence alone is not 
enough—unless we accept the jellyfish, floating 
fate of a truly status quo nation. For America 
and for freedom, the U.S. Navy’s mission must 
be as a determinant as well as a deterrent. The 
deterrent is the essential shield; a sword also is 
needed. As Admiral Arleigh Burke said earlier 
this month: 


We cannot win anything, nor achieve any goal, nor 
fulfill any of our responsibilities, whether they are po- 
litical, economic or military, by staying on the de- 
fensive. We have got to want something, we have 
got to go get it, work for it, fight for it, or even ne- 
gotiate for it. 


The flexibility and triple capabilities of sea- 
power make it the most effective affirmative type 
of military power to mold a better and more se- 
cure world—a world in which free peoples and 
free nations will be able to live without fear of 
Admiral Burke concludes, there- 
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fore: “The United States, our Navy, must be 
able to respond right now.” 


NAVY LAWYERS SERVE THE NAVY 


So MUCH FOR the Navy’s mission in insuring 
the survival of the United States and being a 
determining force in molding a better world. 
What is the Navy lawyer’s part in the Navy’s 
mission? AsI remove, for the last time, the blue 
suit of the naval officer lawyer, I have to find a 
final answer to the question of whether law 
specialists have earned the right to wear that 
suit. 

Can Navy lawyers make a substantial con- 
tribution to carrying out the Navy’s now doubly 
vital mission? I believe that they have already 
done so; and that they are an essential part of 
the all-Navy team now and in the future. 
Furthermore, I believe that the accomplishments 
of the’past four years prove that they have con- 
tributed to the effectiveness of naval personnel 
and to the combat readiness of naval forces. 


WE SERVE COMMAND 


Or COURSE, the only way Navy lawyers can 
contribute to the effectiveness of U.S. seapower 
is through the service we render to naval com- 
mand. Our sole function, our only purpose, is to 
assist and advise command. We are greatly 
privileged, however, because of the importance 
of the areas in which we do directly serve 
command: discipline, justice, morale, adminis- 
tration, government of the Navy, international 
law, international relations. All of these things 
are absolutely essential to the combat readiness 
of our fighting fleets and to the esprit and effec- 
tiveness of our people who are the Navy. And, 
as shown above, the survival of our country de- 
pends largely on the combat readiness of our 
advanced seapower. 

Any military organization must have an ef- 
ficient system of government, and legal sanc- 
tions for commands, orders, regulations and 
enforcement of discipline. Prior to 1951, gener- 
ation after generation of naval officers had 
lived, fought, and died for their country under 
the Articles for the Government of the Navy. 
The regime of AGN became part of Navy 
tradition. 

It was a blow to naval leadership, therefore, 
when the Articles were repealed and replaced by 
the Uniform Code of Military Justice in 1951. 
Our senior commanders naturally resented hav- 
ing their extensive knowledge of and experience 


(Continued on page 11) 
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UNAUTHORIZED ABSENCE AND MISSING 


MOVEMENT 
A Trial Guide for the Trial Counsel 


By LT ROBERT C. WATSON, USNR* 


Tie MOST IMPORTANT attribute which a 
counsel before a court must have is confidence 
in himself and in his case. Confidence can only 
be attained if the counsel has a thorough knowl- 
edge of the facts and a planned procedure for 
presenting them to the court. This Article is 
written to assist the trial counsel in formulat- 
ing a plan for the trial of his case—a case in- 
volving an “unauthorized absence” and a 
“missing movement.” 

Let us assume that you have been appointed 
trial counsel in the Special Court-Martial case 
of Sam Jones, seaman, U.S. Navy. Jones, who 
had weekend liberty, failed to return to his 
ship by 0730, Monday morning and was not 
aboard when the ship sailed that morning. The 
ship returned on Wednesday and Jones reported 
on board at about 1300. Jones is charged as 
follows: 


CHARGE I: Violation of Article 86, UCMJ. In that 
Sam Jones, seaman, U.S. Navy, USS Leadbottom, did, 
at or about 0730 hours on 4 April 1960, without prop- 
er authority, absent himself from his unit, to wit: the 
USS Leadbottom, located at Newport, Rhode Island, 
and did remain so absent until at or about 1300 hours 
on 6 April 1960. 

CHARGE II: Violation of Article 87, UCMJ. In that 
Sam Jones, seaman, U.S. Navy, USS Leadbottom, did, 
at Newport, Rhode Island, on or about 4 April 1960, 
through neglect, miss the movement of the USS Lead- 
bottom, with which he was required in the course of 
duty to move. 


PROOF REQUIRED 


B EARING IN MIND that you must prove each 
fact which is alleged in the specifications, it is 
best to begin your preparation with a careful 
analysis of the specifications. Such an analysis 
would reveal that you must prove the following 
facts: 

Charge I: 

1. That the accused is Sam Jones. 





*Lieutenant Robert C. Watson, USNR, is presently assigned to the 
Legal Office, Naval Station, Newport. He received his BS degree 
in 1956 and his LLB in 1958 from the Marquette University. He is 
a member of the Wiscon bar and of the Court of Military Ap- 
peals and is a certified trial and defense counsel. 
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2. That the accused is presently attached to the USS 
Leadbottom. 


8. That the accused was attached to the USS Lead- 
bottom on 4 April 1960. 
4, That at or about 0730 hours on 4 April the accused 
absented himself from the USS Leadbottom. 
5. That the accused’s absence was without proper 
authority. 
6. That the absence continued until about 1300 hours 
on 6 April 1960. 

Charge II: 
1. That the accused is Sam Jones. 


2. That the accused is presently attached to the USS 
Leadbottom. 


3. That the accused was attached to the USS Lead- 
bottom on 4 April 1960. 

4. That the USS Leadbottom sailed from Newport, 
Rhode Island on 4 April 1960. 


5. That the accused had a duty to move with the USS 
Leadbottom. 


6. That the accused knew of the scheduled movement. 
7. That the accused actually missed the movement 
through neglect. 

Certain facts (namely one through three in- 
clusive), are common to each offense. These 
facts, once proven, are applicable to both of- 
fenses. It should be noted, however, that a plea 
of guilty to one of the offenses admits all the 
elements of that offense but cannot be used as 
proof of the common elements of the other 
offense.* 


EVIDENCE AVAILABLE 


A T THIS POINT you will be faced with a mass 
of facts, some relevant, some not. Your task 
is to chose the evidence which will be necessary 
to prove the elements of your case. Let us as- 
sume that in the case of Sam Jones you have 
collected the following evidence: 

Service record entries as follows: 


4 APRIL 1960: On unauthorized absence from 0730 this 
date. Missed sailing of this vessel from Newport, 
Rhode Island en-route to Boston Navy Yard. Jones 





1. U.S. v. Dorrel, 18 CMR 424 (1954); U.S. v. Day, 23 CMR 691 
(1957). : 
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was informed as to the time of the scheduled move- 
ment in that this information was published at 
morning quarters in his presence. 
John Doe, LTJG, USN 
Personnel Officer, By direction 
6 APRIL 1960: Surrendered on board this vessel at 1300 


this date. Unauthorized absentee since 0730, 4 April 
1960. 


John Doe, LTJG, USN 
Personnel Officer, By direction 
Statements of Witnesses 

In addition to these service record entries let us as- 
sume you also have the statement of the accused’s 
Division Officer that he announced the movement of 
the ship at morning quarters on 1 April 1960 and the 
statement of the Officer of the Deck on 1 April 1960 
that he reminded all members of the liberty party of 
the scheduled movement. 


Bearing in mind that you must prove your 
case beyond a reasonable doubt, it is necessary 
at this point to consider the possible tactics of 
the defense. The defense case may consist of a 
denial of one or all of the elements, an attack 
upon the credibility of the prosecution’s evi- 
dence or an affirmative defense such as mistake 
or physical incapacity. While the prosecution’s 
case should not be built around a rebuttal of an- 
ticipated defenses, these possible defenses 
should be considered in preparing the prosecu- 
tion’s case. You should be prepared to present 
additional evidence on an element, to call a wit- 
ness to corroborate the testimony of a key wit- 
ness whose credibility has been attacked and to 
cross examine expected defense witnesses. 


PRESENTATION OF THE EVIDENCE 


AFTER DETERMINING WHAT you must 
prove and the evidence with which you will 
prove it, your next consideration should be the 
order in which you will present your evidence 
to the court. In all cases, evidence should be 
presented in the most logical order so as to en- 
able the court to understand the relationship of 
each piece of evidence to the case as a whole. In 
all but the most complex case the best procedure 
is to present your evidence in a chronological 
order. This procedure would require you, in 
this instance, to present the service record en- 
tries establishing the inception of the absence, 
the movement of the ship and the termination of 
the absence in that order. You would then pre- 
sent available evidence on the issue of knowl- 
edge—actual knowledge. 

Service record entries are official records and 
as such are exceptions to the “hearsay rule” 
which would ordinarily exclude any statement 
made or recorded out of court. A service rec- 
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ord entry which is properly executed and prop- 
erly authenticated is admissible to prove the 
facts which it recites.” 

To be properly executed a service record en- 
try must be one which is required by law or 
regulation and is executed in conformity with 
the regulations therefor as contained in Article 
B-2310—B-2335 of the BuPers Manual. Each 
entry is authenticated at the time it is made. 
It must be signed by the Commanding Officer, 
Executive Officer, Personnel Officer or such 
other officer who is specifically granted this 
authority to sign by the Commanding Officer.’ 

Once the entry is shown to have been signed 
by an officer who has the duty to make the 
entry, a presumption arises that the officer did 
so properly, knowing or ascertaining the truth 
of the entry. The service record entry is then 
considered testimonially trustworthy. 


WiItH THESE SERVICE record entries you 
will be able to prove all of the elements of un- 
authorized absence and missing movement ex- 
cept the identity of the accused and the accused’s 
knowledge of the movement. Since that por- 
tion of the entry which states that the accused 
was informed of the movement is a conclusion 
rather than a basic fact, it is hearsay and as 
such inadmissible to prove knowledge. On the 
issues of identity and actual knowledge you will 
have to produce additional evidence.* 

In order to have a service record entry ad- 
mitted into evidence it is necessary to lay a 
foundation for its admission. This foundation 
consists of calling the custodian of the record 
to the witness stand for the purpose of identi- 
fying the entries and showing their relevancy 
and competency. This can be accomplished by 
calling the Personnel Officer or Assistant Trial 
Counsel as custodian of the accused’s service 
record or by the Trial Counsel himself taking 
the stand as the custodian of the accused’s serv- 
ice record. 

To avoid the confusion that is sometimes 
caused by the trial counsel taking the witness 
stand it is preferable to call the Personnel Offi- 
cer or an Assistant Trial Counsel if at all 
possible. 


The questioning would proceed as follows: 


Q. State your name, rank, organization and armed 
force. 
A. John Doe, LTJG, USN, USS Leadbottom. 
Q. Do you know the accused? 
A. Yes, Jones. 
2. MCM 1951, Par. 144d. 


3. U.S. v. Desherlia, 22 CMR 686 (1956); also, 28 CMR 196. 
4. U.S. v. Smith, 27 CMR 880 (1959). 
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Q. What is your billet? 

A. Personnel Officer. 

Q. As Personnel Officer are you the custodian of the 
accused’s service record? 

A. Yes. 

Q. Produce it please? 


The page containing the entries to be introduced 
is marked as a prosecution exhibition for iden- 
tification and shown to the witness. 


Q. I show you now prosecution exhibit 1 for identifica- 
tion and ask you if you can identify it? 

A. It’s a page 13 from the accused’s service record. 
Q. How many entries appear thereon? 

A. Two. 


Q. Do both purport to bear a signature? 


A. Yes. Both bear my signature as Personnel Officer 
by direction. 


Trial Counsel then offers the entries to the 
Defense Counsel for his inspection and possible 
objection, and then offers them in evidence. If 
admitted the Trial Counsel then returns the page 
to the witness who reads each entry together 
with the signature and title of the authenticat- 
ing officer. 

The heading at the top of the page and the 
accused’s name, rate and organization should 
also be read in order to prove that the accused 
was attached to the unit at the time of the 
absence and that the entry refers to the ac- 
cused.* 


THE DEFENSE COUNSEL may then cross 
examine the witness on the service record entry. 
Irregularities in execution or authentication, 
disparity of dates or lapse of time between the 
occurrence and the execution of the service 
record entry may be brought out to affect the 
credibility of the entry.® 

If the service record entries contain any ir- 
regularities which might affect their credibility 
it would be wise to present alternative evidence. 
This additional evidence could consist of the 
testimony of the accused’s Division Officer on 
the elements of the offense.’ 

At this point, having introduced the service 
record entries on the absence and movement and 
having identified the accused, all that remains to 
be proven is actual knowledge of the scheduled 
movement. 


SINCE KNOWLEDGE IS a completely subjec- 
tive commodity it must, in most cases, be proven 


5. The same procedure is used to introduce service record entries to 
prove prior convictions as matters in aggravation. 

6. U.S. v. Mullis, 14 CMR 503 (1954); U.S. v. Arisio, 16 CMR 367 
(1954); U.S. v. Barrett, 3 USCMA 294, 12 CMR 50 (1953). 

7. See LeClaire, How to Establish a Prima Facie Case, JAG 
JOURNAL, Jan. 1951, p. 3. 
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circumstantially. Thus, an inference that an 
accused had actual knowledge of a prospective 
movement could be inferred from such facts as: 
(1) that the accused was present at a muster 
when the information as to the movement was 
passed to the crew; (2) that the scheduled 
movement was published in the Plan of the Day 
and that the Plan of the Day had been brought 
to the attention of the accused; and, (3) that 
the accused had been heard to discuss the 
prospective movement. Of course, there are 
other ways to circumstantially show that the 
accused had actual knowledge of the prospective 
movement. Indeed, this list of three is merely 
indicative of facts often available in a missing 
movement offense.2 But whatever the number 
of facts, the court must be convinced beyond a 
reasonable doubt that the accused had actual 
knowledge. 

In the present case you have the statements 
of the accused’s Division Officer and the Officer 
of the Deck concerning the accused’s knowledge. 
You would again proceed in chronological order 
by calling the accused’s Division Officer and 
eliciting testimony as follows: 

Q. State your name, rank and organization. 

A. ENS John White, USN, USS Leadbottom. 

Q. What are your duties? 

A. Division Officer, Deck Division. 

Q. Do you know the accused? 

A. Yes, Jones. 

Q. How do you know the accused? 

A. He has been in my division for six months. 


Q. Do you attend morning quarters with your division? 
A. Yes I do. 

Q. What is your procedure at quarters? 

A. My Division PO takes muster while my Department 
Head passes on any pertinent information to me. I 
in turn will pass this information to my men. 

Q. Did you attend quarters on 1 April 1960? 

A. Yes I did. 

Q. Do you recall any announcements on that day? 

A. Yes, I announced that we would sail on Monday 
morning, 4 April for the Boston Navy Yard. 

Q. Was the accused present at quarters on 1 April 
1960? 

A. My entire division was present. 
the accused. 


You could also proceed with further questions to 
bolster your evidence of missing movement by 
asking the following questions: 

Q. Were you aboard the USS Leadbottom on 4 April 

1960? 

A. Yes. 

Q. Did the ship sail? 

A. Yes, we got underway for Boston at about 0900. 

Q. Was the accused aboard? 


I remember seeing 


(Continued on page 20) 
8. U.S. v. Thompson, 2 USCMA 460, 9 CMR 90 (1952). ‘ 
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A Message From 
THE JUDGE ADVOCATE GENERAL 


(Continued from page 7) 


with AGN procedures repealed. Some were so 
stunned indeed, that they appeared to forget— 
for a time at least—the tradition that the Navy 
does the best possible with the tools at hand, 
and never gives up without trying. 


WHAT WAS WRONG WITH UCMJ 


THE JOB OF the Judge Advocate General 
and of all other full time Navy lawyers is to 
put law to work effectively for the Navy. Five 
years after its effective date, when I took office as 
JAG, this law had not yet been made to work to 
the satisfaction of Navy command. The new 
law, many commanders contended, (1) gener- 
ated too much redtape, (2) caused too many de- 
lays, (3) used too much officer time in trials and 
work preliminary to trials, (4) required too 
many lawyers, (5) required too much paper 
work, (6) had built up a big pre-trial brig popu- 
lation, and (7) deprived the Commanding Of- 
ficer of too much of his essential powers of mast 
punishment. 

These complaints were justified. Further- 
more, they were serious—because the UCMJ had 
become the only instrument available to the 
Navy on which to base its entire system of gov- 
ernment, of discipline, of justice, and of admin- 
istration. The Navy, like any other organiza- 
tion, would become a shambles without adequate 
and effective sanctions to back up: orders of the 
Secretary ; commands of the Chief of Naval Op- 
erations; Navy Regulations; orders and com- 
mands of commanding officers, subordinate of- 
ficers, and petty officers. In addition to such 
sanctions, the system of procedures for impos- 
ing such sanction must be speedy, sure, and just. 
Leadership demands power as well as character ; 
and justice also needs power. “La Justice sans 
la force,” according to Pascal, “est impuissant, 
parce qu'il y a toujours des mechants.” 

What was needed to be done, therefore, to 
make this essential law a better tool, more easily 
at hand, for the Navy and at the same time the 
basis for a better quality of justice as well as 
taut discipline and high esprit? Accepting 
Command’s criticism of the Code, we came up 
with these administrative solutions: 


UCMJ had too much red tape? 

Let’s cut the red tape. And we did. 

Too many delays? 

Let’s streamline the procedures. And we did. 


Too much officer time? Too many lawyers. required 
for each trial? 


Let’s use the type of courts that don’t require so 
many lawyers. And we did. 

Too much paper work. 

Let’s eliminate useless not-guilty pleas, and the ex- 
tended preparation for and records of unnecessarily 
contested trials. And we did. 

Too many unsentenced prisoners in the brig? Let’s 
cut the time from arrest to trial, and let’s put our men 
to work instead of in the brig except where really nec- 
essary. And we did. 


In short, the law itself was fundamentally 
good. A few important changes are still re- 
quired. These are now in our pending legisla- 
tive program. They have been for about eight 
years. I was convinced, however, that sub- 
stantially all of the Navy’s major complaints 
could be cured by better technical administra- 
tion by Navy lawyers, and by better legal service 
tocommanders. We had been wasting too many 
years of the Navy’s time putting up with a cum- 
bersome system while we waited in vain for the 
new law to go away by itself, and for AGN to 
come back somehow. 


OPERATION TAPECUT: THE RESULTS 


W EHAD TO learn to live with UCMS; and to 
live by it. The key to success for the Navy in 
doing so, was to recognize as a fact of life that 
the law itself can—and should—provide no 
more than the skeleton of any system of justice. 
Administration must provide the fiesh, blood, 
and brains; and bring the system to life. The 
intelligence of administration will determine 
whether the flesh is fat and flabby or taut and 
muscular—and whether the brains work. So it 
was with UCMJ. Here is how we helped com- 
mand to cut out the fat—and put the brains to 
work. Here are the statistics which show the 
success of Operation Tapecut. 

Biggest burden imposed on the Navy by 
UCMJ was the general court martial procedure. 
Replete with technical-legal “safeguards” to 
protect the accused from the time of his appre- 
hension all the way through multiple-automatic 
reviews, each general court would tie up five or 
more officer-members plus at least four officer 
lawyers. Court reporters and protracted ver- 
batim records also are mandatory. Pre-trial 
investigation is required in each case—as well 
as extended consideration, both pre-trial and 
post-trial, by flag officer convening authorities. 
Extended but necessary preparations for trial 
by both defense counsel and trial counsel piled 
up pre-trial brig time and tied up custodial man- 
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power as well as pay for non-productive time of 
accused persons. 

Common sense demands that such ponderous 
procedures be employed only when necessary. 
The figures prove that we are now applying 
this common sense approach: in 1956 we had 
2,244 generalcourts. In1959—with only an in- 
consequential decrease in population—we cut 
that figure down by better than half: to 1,064. 

Our best single year was 1958, when we cut 
general courts down by 760, or 43.5%. Even 
after that spectacular improvement, we cut still 
another 32% in FY 1959. 

The big explanation for the large number of 
general courts in 1956 and prior years was the 
vast number of desertion charges. In that year, 
for example, there were 1,157 men tried for De- 
sertion. Of these, only 668 were convicted of 
the offense charged, the other 489 being ac- 
quitted by the courts and found guilty only of 
Unauthorized Absence. Of those convicted of 
Desertion, 12 of these convictions were reversed 
by convening authorities and Boards of Review 
reversed another 68 more. This meant that of 
those originally charged only approximately 
50% actually ended up being convicted of De- 
sertion. The going rate of ultimate confine- 
ment for this 50% was only about one year— 
the maximum confinement authorized and avail- 
able for the offense of Unauthorized Absence. 

Those commands which were consistently 
trying men for Desertion based only on a rela- 
tively short absence of 30-60 days were con- 
tacted and shown the error (and waste) of their 
ways. 

I was beginning to make some headway and 
improvement through these personal contacts 
when on 19 July 1957 I received a big assist to 
my program from the Court of Military Appeals. 
On that day they handed down their decision in 
the COTHERN case and in effect held that un- 
authorized absence alone, regardless of its 
length, was not evidence of a specific intent to 
desert. 

As a result of the COTHERN case, the Judge 
Advocate General drafted, and the Secretary re- 
leased, ALNAV 28. This informed the whole 
Navy and Marine Corps of the effect of the 
COTHERN case and directed that: 


In preferring a charge of desertion and recommending 
trial thereon, it is therefore essential that there be 
some other evidence [other than a period of unau- 
thorized absence, regardless of its length] of an 
intent to desert. Article 10 UCMJ, applies to this 
situation and if this additional evidence of an intent 
to desert is not reasonably end speedily available, the 
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accused should be tried for unauthorized absence 
only.” 


Wirtr THE ADVENT of the Cothern Rule and 
ALNAV 28, the way was then clear for a more 
uniform and just management of the unau- 
thorized absentee problem—and for substantial 
savings of Navy funds and Navy manpower. 

In addition, we have cut the complexity and 
length of the general court trials as well as 
more than halving their absolute numbers. 
Knowing that federal criminal courts have sub- 
stantially the same complex trial procedure as 
general courts-martial under UCMJ, I checked 
into how they kept their system from bogging 
down in their literally thousands of serious 
criminal cases. The answer was guilty pleas. 
More than a whopping 96% of their cases—in- 


vestigated by the FBI—are not tried as con- 
tested cases. 


The Army had been using a system of 
negotiated pleas in general court cases since 
1953. Their statistics proved that they were 
saving scores of thousands of dollars and much 
manpower. We adopted this system by SEC- 
NAVINST 5811.1 of 11 September 1957; and 
went the Army one better by extending it to 
special courts-martial by SECNAVINST 5811.2 
on 17 December 1957. This was especially im- 
portant to the seagoing Navy, because of the 
relief it provided to the entire over-worked 
officer structure in the preparation, trial, and 
review of this type of court-martial. Both In- 
structions were carefully and painstakingly 
drafted so as to ensure that every right guaran- 
teed to an accused was safeguarded and that the 
province of the court in adjudging what it con- 
siders to be an appropriate sentence would not 
be invaded. 

The Judge Advocate General recently caused 
a survey to be made on the use of Pretrial Agree- 
ments during calendar year 1959. There was 
an overwhelming response that use of the Nego- 
tiated Plea had proved extremely beneficial to 
both the government and the accused and prac- 
tically every command reported that its use 
saved the time of the trial and defense counsel 
and the court members. The survey proved that 
the biggest savings came in the use of the system 
in the serious type felony cases which involved 
confinement for five years or more. If tried 
without a guilty plea, such cases drag out for 
weeks on end, the reviews take from months up 
to years, and they frequently have to be tried 
all over again because of technical errors. All 
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of this is saved if a plea is negotiated. The 
following examples bear out these statements: 


a. 1st Marine Division 
This command processed 38 general courts during 1959. 
In 26 of these 38 cases the Negotiated Plea was used. 
Of the total of 38 cases, 21 involved serious felony- 
type cases. The Negotiated Plea was used in 17 of 
these serious cases. 

b. 8rd Marine Division 
This command processed 48 general courts and used 
the Negotiated Plea in 30 of them. Of the 48 cases, 
35 were serious ones with 2¢ of these being handled by 
a Negotiated Plea. 

ce. 11th Naval District 
98 general courts were processed with only 16 being 
handled by a Negotiated Plea. But of the 98 cases, 19 


were serious ones and in 12 of these a Negotiated Plea 
was used. 


CUT THE BRIG POPULATION 


Massive REDUCTION IN the brig popu- 
lation is also an accomplished benefit to the 
Navy. This is vital at a time when personnel 
are spread thinner and thinner to provide for 
the survival-critical jobs of manning more Po- 
laris submarines and the desperately needed 
new carriers as they come into service. Even 
so few as one or two thousand additional effec- 
tive sailors assume new importance. 

The directive came from the then Secretary 
of the Navy Thomas §8. Gates himself. He 
called in the Judge Advocate General and said: 
“T’m shocked at the tragically large number of 
young men I find in Navy brigs. Do some- 
thing about it.” Through the very wonderful 
cooperation efforts of the Chief of Naval Per- 
sonnel, then Admiral James Holloway, and the 
Chief of Naval Operations, Admiral Arleigh 
Burke, we did. 

At the time Secretary Gates expressed his 
shocked surprise at the brig population, 62 out 
of every 100 men in confinement were under 21 
years old. I found that a large segment of this 
brig population was composed of wnsentenced 
prisoners. Furthermore, almost half of those 
serving such pretrial confinement, didn’t need 
to be there at all in the first place. Men were 
being confined prior to trial for a two-day unau- 
thorized absence; and first time absentees who 
had surrendered after more lengthy absences 
were likewise having pretrial confinement 
imposed. It took a good deal of convincing, 
but we finally persuaded commanding officers 
that such persons were not escape risks—gen- 
erally not even if they were brought in by the 


FBI. When they were finally convinced that 
their necks would not be out if they did not 
confine an individual and he subsequently took 
off prior to trial, we began to get results. Also, 
in 1957 we required every case involving a long 
period of pretrial confinement to be brought to 
the attention of JAG. This personal attention 
and correspondence with convening authorities 
worked wonders. East Coast Marine com- 
mands were spectacularly successful, some re- 
ducing their brig population by almost 50% 
within a month after receiving the JAG’s rec- 
ommendations as to cutting pretrial confine- 
ment. 

Over all, the Navy made this remarkable 
progress : 
(1) On 30 April 1956, the total number of personnel in 

confinement was as follows: 








EE a ee ne ee een ee cy 2, 672 
Retraining Commands ---..------------ 2, 568 
Federal Penal Institutions_._.._._.__..---- 65 

IN ae 5, 305 

(2) On 30 April 1960, the total personnel confined was 

as follows: 

a i fat ee 2, 235 
Retraining Commands__-_-----------~- 1, 338 
Federal Penal Institutions_.__.___.____--_-_ 57 

ON cele od ae id 3, 630 


Even more significant, however, was the 42% 
drop in the number of unsentenced prisoners. 
Because of the rotation of personnel involved, 
this means that literally thousands of men each 
year are not being wasted in pretrial brig con- 
finement, and that custodial personnel and logis- 
tic support formerly required to take care of 
the almost twice as large brig population is now 
available for productive effort and manning the 
fleets and fleet Marine forces. 

(While on the subject of brig population, it 
must be noted that during this period spectacu- 
lar progress was made also in stamping out re- 
current epidemics of maltreatment cases in 
brigs. This was accomplished through the per- 
sonal interest and close attention of the Chief of 
Naval Operations; the Vice Chief of Naval Op- 
erations, Admiral James Russell; and the Chief 
of Naval Personnel. They vastly improved the 
caliber of brig personnel and obtained service- 
wide recognition of the importance of the duties 
of brig officers and the necessity of command 
attention to brigs. As a result there have been 
no maltreatment cases of any consequence aris- 
ing in Navy confinement facilities over the past 
two years or more.) 
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SENTENCE REVIEW AND CLEMENCY 


Another way to cut the brig population and 
save money and manpower for the Navy is by 
the exercise of clemency. In addition to re- 
ducing the term of confinement, clemency action 
suspends a BCD on probation; it may also save 
a member of the Naval Establishment both for 
himself and for the Navy. If rehabilitation is a 
success, the Navy will benefit to substantially the 
same extent as in the case of securing a reen- 
listment. Thousands of dollars invested in 
training and experience are saved in each suc- 
cessful case. 

Pursuant to Article 740, UCMJ, the Secretary 
of the Navy has delegated to the Judge Advocate 
General the authority to remit, reduce, or sus- 
pend the unexecuted portion of any court-mar- 
tial sentence. Prior to the time I became Judge 
Advocate General this authority was seldom, if 
ever, used. No realistic attempt had been made 
to look at the sentences coming in from all over 
the entire Naval Establishment and to take ac- 
tion to make them more uniform, more reason- 
able, and more equitable. 

With this in mind I instituted as soon as prac- 
ticable after becoming JAG, a Sentence Review 
Procedure. This type of review and the type of 
clemency I extend is different from the review 
made by the Naval Clemency Board. In addi- 
tion, there are still many cases which I see that 
do not go before the Clemency Board. That 
Board is principally concerned with the record 
the man has made at the Retraining Command. 
My review looks at these sentences more from 
the view of uniformity, appropriateness, and 
equitableness. I think I can safely say that dur- 
ing just my first year as Judge Advocate Gen- 
eral, I took more clemency actions than the sum 
total of all the clemency actions taken by all 
previous JAGs put together. There is absolutely 
no indication that these actions lessened the 
deterrent effect of courts-martial punishment or 
impaired discipline in any way. 

I am pleased to note that because of a more 
enlightened sentence review by convening and 
supervisory authorities and by the boards of 
review, the number of cases in which I have had 
to take clemency action has gone down each year 
since 1957. 


From NOVEMBER 1957 to May 1960 I sus- 
pended the punitive discharge in a total of 232 
cases. During this same period I reduced the 
forfeitures and/or the confinement in a total of 
258 cases. I am unable to give a “batting aver- 
age’”’ on the question of how many of these 232 


JAG JOURNAL 


restorees were successful. These figures are 
just not available, but I sincerely believe that it 
has always been over 50% successful. From 
piecemeal figures which are now available I can 
say that during the period from January to 
August 1959, out of 23 men I restored to duty 
(from Retraining Commands), 18 proved to be 
successful (78%). 

It used to be the theory that a punitive dis- 
charge should not be suspended and the man 
restored to duty unless it was felt that there was 


almost a 100% chance that he would be success- - 


ful—in other words, a “sure winner”. I have 
never agreed with this theory as I believe that 
before restoring a man to duty, it is only neces- 
sary that there be a reasonable chance of suc- 
cess. When you consider the thousands of dol- 
lars the Navy has invested in each man, I don’t 
think it is necessary or even good business to 
just restore the “sure winners”. We have little 
to lose if a probationer does not succeed—all we 
need to do is revoke his probation. 

As the result of my clemency actions and such 
indoctrination in my theories as I was able to 
spread to the field, other reviewing authorities 
began to improve their sentence reviews. To 
assist these reviewing authorities in exercising 
clemency more intelligently by giving them a 
more adequate basis for judging the efficacy of 
reducing or suspending all or part of the sen- 
tence, I urged the utilization of the Post-trial In- 
terview in each individual case. This technique 
is used very effectively by the Air Force. The 
better the Post-trial Interview, the more the 
convening and other reviewing authorities have 
to go on, and the better their percentage of res- 
toration success will be—especially when com- 
bined with more effective leadership. 

A Navy-wide acceptance and utilization of the 
Post-trial Interview would mean that even more 
young men could be salvaged. Unfortunately, 
the law specialist personnel shortage has hin- 
dered the Navy-wide adoption of this technique. 
It is being used very successfully on a limited 
and selected basis, especially by certain Marine 
Commands. 

Many of these same Marine Commands were 
quick to pick up and utilize another probation 
technique which I advocated. In many cases 
where there is no punitive discharge, it is desir- 
able to suspend the entire confinement portion of 
the sentence, plus any burdensome forfeitures 
which would make rehabilitation more difficult. 
Such a policy eliminates short-term periods of 
confinement in Retraining Commands which 
periods are inadequate to permit full utilization 
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of their rehabilitation techniques. It more ef- 
ficiently uses our manpower and also eliminates 
the often undesirable influence that brigs and 
habitual criminals therein may have on the 
young and impressionable first offenders. 


A SUSPENDED SENTENCE is a powerful 
deterrent factor and upon the commission of an 
additional offense, provides an expeditious 
method of reconfining an accused without a 
lengthy and expensive court-martial. There are 
cases, of course, where it becomes obvious— 
maybe in a post-trial interview—that both the 
man and the Service would benefit from having 
the man serve a short period of confinement in 
a local brig or a longer period of confinement at 
a Retraining Command where he will be exposed 
to their specialized rehabilitation facilities. 
This same probation technique can also be ef- 
fectively used in many cases where a punitive 
discharge is involved. This is especially true 
in the case of some first-time offenders who have 
learned their lesson just from being tried and 
convicted. Just recently the Bureau of Naval 
Personnel has approved and adopted this proba- 
tion technique of suspending the entire sentence 
in appropriate cases and it is now included in an 
Instruction on Clemency Policies recently is- 
sued. (BUPERSINST 5815.1 of 30 June 1960) 
This program of enlightened sentence review 
and more intelligent clemency action has already 
saved the Navy many scores of thousands of 
dollars by reducing the brig population and by 
salvaging many young men for continued serv- 
ice. This area remains a fertile field for even 
greater savings in money and manpower. (I 
might add that a byproduct of this program has 
been an improvement in public relations—both 
as to the general public—made up in part of the 
relatives of our accuseds—and Congressmen.) 


THE SHORT CUT FOR HOPELESS CASES 


A FINAL MAJOR way to cut brig popula- 
tion is by the short cut of the administrative 
discharge. This has reduced—and can much 
further reduce—both the number of courts- 
martial and the brig population. In many 
cases such discharges are the best way of rid- 
ding the Navy of the useless expense and head- 
aches resulting from offenders who are going 
to remain bad citizens regardless of whether 
confined and/or punitively discharged. 

As expected, statistics showed that the ma- 
jority of our offenders were people in the 
low intelligence group. Cooperating with 


BUPERS, a program was started to give ad- 
ministrative discharges and early releases to 
many chronic or potentially chronic offenders 
with an extremely low IQ and GCT. (Some 
selectivity had to be exercised because we do 
have some “good citizens” in this group—in- 
cluding a few gold hash-marked chiefs.) This 
program was somewhat similar to one carried 
out very successfully in the Army called ‘“‘Oper- 
ation Meathead”’. 

I had a little difficulty, at first, convincing 
some commanders that it was still better in 
some cases to give an offender an administra- 
tive discharge than to go through the time and 
trouble of a trial. (It was formerly Navy 
gospel that you didn’t give a man an adminis- 
trative discharge if disciplinary action was 
pending against him.) They were worried 
about setting a precedent and losing the deter- 
rent effect of bringing the offender to trial. 

This latter doesn’t make much sense in many 
cases where you have a “bum” whom you know 
is never going to be any good to the Navy. It 
is just throwing good money after bad to go to 
the expense and trouble of bringing him to trial 
and keeping him in the brig, in an attempt to 
retrain a man who has no potential. As far as 
a deterrent is concerned I do not believe the 
good citizens in the Navy are going to go 
AWOL just because we give one of our bad 
citizens an Undesirable Discharge rather than 
a Bad Conduct Discharge and six months con- 
finement. I realize, of course, that in certain 
instances trial is necessary. More frequent use 
of the administrative discharge has helped con- 
siderably, however, to reduce our brig popula- 
tion and the number of our courts-martial. 

Even better than getting rid of ne’er-do-wells 
or downright “bums”, however, is not to recruit 
them in the first place. The Bureau of Medicine 
and Surgery as long ago as World War II began 
work on a most intelligent program of psychia- 
tric screening of recruits. It has become more 
and more effective with every additional year of 
experience. This real “preventive medicine” 
program avoids both thousands of disciplinary 
problems and other equally expensive and un- 
productive emotional and psychiatric problems 
requiring treatment, medical discharges, and the 
very costly physical retirements. 

Looking around the Naval Establishment for 
bottlenecks to break so as to speed up the course 
of justice, I embarrassedly discovered several 
in my own office. We made some changes in 
our processing system, and shifted some expert 


(Continued on page 17) 
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SELECTION BOARDS 


On 5 and 6 July 1960 pursuant to the requirements of 
Title 10 USC 5701, 5703, the selection boards to recom- 
mend officers of U.S. Navy and U.S. Marine Corps serv- 
ing in the grades of Captain and Colonel for promotion 
to Flag and General Officer were convened in Washing- 
ton, D.C., thus initiating the annual series of Regular 
officer selection boards for the Navy and Marine Corps. 

Included below as a matter of general interest to the 
Naval Establishment is a tentative schedule of dates for 
the convening of the several boards: 


U.S. NAVY 


*October 18—LCDR, Line 
*October 25—LT, Line 


July 6—RADM, Line 

July 19—RADM, Staff 
August 2—CAPT, Line 
*September 13—CDR, Line 
September 27—CAPT, Staff 
*September 27—CDR, Staff 


*November 29—LCDR, Staff 

*November 29—LT, Staff 

May 9, 1961—CWO 
*Includes women officers. 


U.S. MARINE CORPS 


MAJ—25 July 
LTCOL—15 August 
CAPT—22 August 


MAJGEN—5 July 
BRIGGEN—5 July 
COL—18 July 





A CASE OF LARCENY 
(Continued from page 5) 


and any other witnesses developed through the 
trial counsel’s own independent investigation. 
The generally accepted technique of interview- 
ing witnesses is to first allow the witness to tell 
his own story in its entirety with as little inter- 
ruption as possible. Thereafter the trial coun- 
sel can further develop all aspects of the wit- 
ness’s testimony, eliciting specific information 
in response to pointed questions.‘ A trial 
counsel should be as amicable as possible in his 
pretrial dealings with the prospective witnesses 
for both sides. During the pre-trial interview 
the witness should be questioned about his state- 
ment as contained in the file (if any) to insure 
that it is, in all respects, accurate and true. If 
the statement in the file is deemed inadequate, 
a new statement should be taken from the wit- 
ness after the oral interview has been completed 
and signed by that witness. This should also 
be done if there is no previous signed statement 
in existence. A trial counsel should deal as 
candidly with the witness as possible, be frank 
about the reason for calling him, and should 
inform the witness exactly what he expects to 
prove by that witness’ testimony. With these 
basic considerations in mind, the trial counsel 
should proceed to interview the station investi- 
gator, the witnesses to the accused’s statement, 
the victim of the larceny, the master at arms to 





4. See: Busch, Law and Tactics in Jury Trials (1950), $8204; and 
Goldstein, Trial Technique (1935), $8 58-64. 
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whom Roe made the report that the money was 
missing, Samuel P. Smith (the friend of the 
accused), the Office of Naval Intelligence agent 
(the fingerprint expert), and all other prospec- 
tive witnesses for both prosecution and defense. 
It should be borne in mind that while the trial 
counsel may wish to question many witnesses 
prior to trial, it may well be that only a few of 
these witnesses will be essential for the proper 
proof of the case. 

After all pre-trial interviews have been com- 
pleted and the trial counsel is convinced that he 
has carefully investigated all the facts sur- 
rounding the commission of the offense, is thor- 
oughly familiar with them and the scene of the 
crime, he has reached the point for planning the 
proper presentation of the case to the court. At 
this point he should again review the essential 
elements of the offense charged and determine 
what testimony or other evidence will prove 
each element as set forth in his “Proof Analysis 
Sheet”, as mentioned above. In the case under 
consideration, the trial counsel should first call 
the victim, Richard A. Roe, who, being a ship- 
mate of the accused, could testify to the effect 
that the accused present in court was, in fact, 
John W. Doe, Seaman, U.S. Navy, presently 
stationed at the U.S. Naval Air Station, Nor- 
folk, Virginia, and point the accused out. Then 
Roe could testify that he placed the money in 
his locker on the date alleged and awakened the 
next morning to find it missing, having given 
no one permission to take this money. That he 
has not recovered the money and that it is still 
missing and unaccounted for. By this testi- 
mony, the trial counsel has proved that the 
offense was committed. Now to proceed to the 
next step, that the accused named in the specifi- 
cation was the person that committed the of- 
fense. The trial counsel should now call the 
station investigator. The investigator’s testi- 
mony should establish an adequate foundation 
for the introduction of the accused pre-trial 
statement into evidence. The next logical wit- 
ness for the prosecution would be Samuel P. 
Smith, the accused’s friend, who could testify 
concerning the accused’s impecunious state on 
the evening in question, his sudden financial 
improvement the following morning, and his 
actions at that time. 

Next would come the fingerprint expert, who, 
after being properly qualified as an expert in 
this field, could express his opinion concerning 
the fingerprints found on Roe’s locker. At this 
point, a trial counsel has proved a prima facie 
case of larceny against the accused. 


(Continued on page 19) 
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A Message From 
THE JUDGE ADVOCATE GENERAL 
(Continued from page 15) 


trouble shooters in to clean up backlogs fast. 
The results look good. Prior to 1956, the aver- 
age elapsed time for processing a case through 
the JAG office including Board of Review action 
through promulgation was 28.7 days. For the 
first six months in 1959, we cut this to an aver- 
age of 17.5 days—a better than 30% saving. 
The thought that the same type of cure might 
help others with their backlog of UCMJ cases 
led to the establishment of two JAG task 
forces—one for the East Coast and one in 
California. 


Navy LAWYERS OPERATE on an austere 
basis. We have only about 500 regulars and 
Reserves on active duty, headed up by one flag 
officer, in contrast to the Army and Air Force 
with about 1100-1200 each, headed up respec- 
tively by 5 and 6 general officers. 

Furthermore, with 65% of all activities hav- 
ing authorization for lawyers being manned by 
only one law specialist, it is self-evident that an 
insufficient number of lawyers is available to 
handle—expeditiously—unpredictable surges of 
crime in particular areas. To relieve any un- 
acceptable delays and to buttress the available 
number of lawyers, two JAG Task Forces (East 
and West Coasts) were established. Each is a 
traveling nucleus of legal talent, available for 
duty as trial and/or defense counsel and/or law 
officer—plus top-notch court reporters if 
needed. = 

This task force concept was purely an admin- 
istrative solution to relieve personnel short- 
ages—shortages based on unpredictable surges 
of crime in particular areas and on the un- 
realistic personnel ceilings placed on the number 
of law specialists. The circuit-riding task 
forces have made a material contribution to 
cutting down delays in processing time resulting 
in more speedy justice and reduced brig 
populations. 

As Judge Advocate General I found myself 
in a position to take one conservation measure 
which had needed taking for along time. This 
concerned the costly and time-consuming task 
of typing up records of trial which resulted in 
a finding of not guilty on all charges and speci- 
fications. Many acquittals result in records of 
trial that run to 500-600 pages. Busy com- 
mands would get ’way behind in typing up their 
guilty-finding cases (with men in the brig) be- 


cause their clerical personnel were tied up 
working on two or three lengthy acquittal 
cases. 

Obviously, the situations I have just de- 
scribed is utter nonsense—even though the law, 
literally and technically interpreted, required 
the preparation of a complete record of trial. 
Without ignoring the law, I issued a JAG In- 
struction to all convening authorities directing 
that in acquittal cases it was only necessary 
in the first instance to type up just enough of 
the record to show that the court had jurisdic- 
tion over the accused and the offense—which 
can be done on two or three pages at the most. 
I then instructed them to type up the entire 
record when and if, they ever got completely 
caught up on the typing of their guilty cases. 
Most commands were smart enough to read 
between the lines. 

Other programs, particularly the Pretrial 
Agreement, have also played a big part in re- 


ducing the processing time of our courts- 
martial. 


PROBLEMS OF DISCIPLINE AND MORALE 


Leadership the Real Answer 


THE MOST OBVIOUS method of conserving 
money and manpower in the administration of 
military justice is to cut down the number of 
offenses. This is the real way to cut down the 
brig population. The best answer to cutting 
down the number of offenses is effective leader- 
ship. It has been proved time and time again 
that when the caliber of leadership is raised and 
improved, the number of offenses drops. The 
higher the quality of leadership, the less need 
there is for the application of military law. 
Even the best leader must be backed up by the 
sanction of power, applied through an effective 
system of military law; but the better the 
leader, the more he relies on the affirmative 
power of his own character, and the less he 
=— to rely upon the negative power of the 
aw. 

I have often wondered what makes the great 
leader of men in the Navy—and I have almost 
always found the same answer. I do not mean 
what makes the great strategist or the great 
naval statesman, but what makes the great 
leader of men. What is the test? I finally 
found out that the common answer is this: the 
great leader is one for whom his men will cheer- 
fully give up their lives. That is the real test 
of leadership. 
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What will induce a man to cheerfully risk his 


life on the word of hiscommander? This is one 
of those strange paradoxes about us humans. 
The only thing worth giving up your life for is 
to have a reason for living. These leaders are 
the ones who are able—by their actions, by their 
attitudes, and by their personalities—to project 
to their men the fact that they are important 
to the Navy and that they have an important 
mission in life. When, by actions as well as 
words, the naval officer makes them recognize 
their importance to the Navy and gives them 
their reason for living—then, they are willing to 
cheerfully obey his commands that take them to 
the risk of almost certain death. 

When you get a man thus convinced of the 
importance of the mission of the Navy and his 
part in that mission, you certainly have a man 
who is so convinced of his importance to the 
Navy that he will not be absent without leave. 
He feels the Navy needs him. 


Moral Leadership Program 


THE SECRETARY OF the Navy’s “Moral 
Leadership Program” launched by General Or- 
der 21 of 17 May 1958 has resulted in almost in- 
credible accomplishments in developing such 
leadership. One index of the state of disci- 
pline—and hence the effectiveness of leader- 
ship—is the incidence of general courts-martial, 
which in turn indicates the number of serious 
offenses. 

In the disturbed immediate post-war years of 
1946-47, this incidence reached the all time high 
of almost 12 per thousand men in the Navy. 
Now this has been cut to 1.4 per thousand. The 
excellence of this figure is proved by the fact 
that in the so-called “good old days” between 
World War I and World War II, under the Arti- 
cles for the Government of the Navy, the best 
annual figures were three general courts-martial 
per thousand men. 


CONCLUSION AND RECOMMENDATIONS 
More Mast Power Needed 


THE MAJOR TRIBUTE of this report of four 
years of improvement in the administration of 
justice in the Navy, is therefore due to naval 
leadership. The Judge Advocate General can 
assert with pride, however, that Navy lawyers 
were there to help. The Uniform Code of Mili- 
tary Justice is now administered as an effective 
instrument of discipline and morale as well as 
justice. All the major criticisms by command 
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of UCMJ have been met—but one: the Com- 
manding Officer does not have sufficient powers 
of non-judicial punishment, and must too often 
refer minor offenses to summary courts-martial. 
This is one defect in UCMJ which can not be 
cured by administration: a change in the law is 
required. The proposed amendments we have 
pending would not increase the commanding of- 
ficer’s present inadequate confinement power of 
five days at all so far as forces afloat are con- 
cerned. It would only extend this too-limited 
power to commanding officers ashore. This is 
not enough. 

I recommend instead an amendment to the 
law to vest in the commanding officer all the 
present powers of summary courts-martial, in- 
cluding 30 days confinement, and to abolish 
summary courts-martial. 

Time and time again as I have discussed naval 
justice with groups of officers such as at the 
Naval War College, I have been confronted by 
this statement: 


Admiral, as the Commanding Officer of my destroyer 
I have more experience, more maturity and more re- 
sponsibility than any other officer on my ship. Under 
the law, however, I was substantially without effective 
power to punish any of the crew. On the other hand, 
I could appoint my youngest and most inexperienced 
LTJG as a summary court, and he could then exercise 
powers of punishment vastly greater than my own. 
Does this make sense? 


I could never conscientiously answer that it 
does make sense. It’s contrary to the great 
tradition of the sea that the commanding officer 
must not merely represent authority—he must 
be authority. It also runs contrary to the tradi- 
tion of command that responsibility must be 
backed up by concomitant authority; and cer- 
tainly it is the commanding officer who has 
the responsibility for all of his men and for their 
discipline and morale. 


Ass A MEMBER of the statutory committee 
on the Uniform Code of Military Justice, I ob- 
tained the concurrence of the Judge Advocate 
General of the Army, the Judge Advocate Gen- 
eral of the Air Force, the General Counsel of 
the Coast Guard, and all members of the Court 
of Military Appeals in a proposal to confer the 
summary court powers on the commanding of- 
ficer. The Commandant of the Marine Corps 
also concurs and recommends the adoption of 
this proposal. If all the Services, together with 
the Judges of the Court of Military Appeals go 
to Congress with a unanimous request for this 
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legislation, I think we will get it and get it 
promptly. 

I hope the Navy will give further considera- 
tion to this recommendation; and I submit the 
following reasons in its support: 


(1) It will effect a marked improvement in discipline 
through the naval service because of the added im- 
pact upon offenders of prompt, just and summary 
punishment imposed personally by commanding 
officers. 

(2) It will effect an improvement in the quality of 

justice for minor offenses in the naval service be- 

cause of the added maturity, experience and 
motivation of the commanding officer who will 
personally impose punishment. 

It will effect marked economies in the administra- 

tion of discipline in the naval service. It will elim- 

inate about % of all courts-martial conducted in the 

Navy. Instead of 50,000 courts-martial in an aver- 

age year, we would have less than 20,000. This 

would eliminate a huge volume of paper work. 

(4) It would provide opportunity and incentive for an 
unprecedented break-through in moral leadership. 
Commanding officers could not fail to be inspired 
and additionally motivated by the increased confi- 
dence placed in them by their country through en- 
trusting them with more authority even than under 
the revered Articles for the Government of the 
Navy. 
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Commanding officers in the navies of sub- 
stantially all NATO nations have authority to 
impose from 30 to 90 days confinement. The 
majority of the navies of the SEATO countries 
have similar authority. Russian naval com- 
manders have authority to impose up to 30 
days confinement. So far as I can deter- 
mine, the United States Navy is the only Navy 
in the world in which commanding officers are 
not entrusted with more than five days confine- 
ment authority. I believe our commanding offi- 
cers have proved themselves worthy of more 
trust. 

The example of improving military law pro- 
cedure presented in the foregoing parts of this 
report, cover just one of the myriad fields in 
which the Navy lawyer importantly assists 
Navy command in contributing to the combat 
readiness and the economical, efficient admin- 
istration and government of the Navy. 


SPACE DOES NOT permit reviewing the new 
importance to the Navy of the practice of In- 
ternational Law, Law of the Sea, of Space Law, 
Admiralty Law, Claims Law, Promotion and 
Retirement Law, Administrative Law, and Le- 
gal Assistance Law for naval personnel. 





In all these fields also, the Navy lawyer serves 
command with professional legal know-how, 
with Seabee type can-do, and with all-Navy 
loyalty. Our reward is that we have the most 
important client in the world: THE UNITED 
STATES NAVY. 





JAG BULLETIN BOARD 
MILITARY PERSONNEL DIVISION 


The following is a list of ‘change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 June 1960. 


CAPT Carlton F. Alm, USN, from CINCUSNAVEUR 
to ComE leven. 

CDR Lazar H. Benrubi, USNR, from ComSix to JAGO. 

CDR Thomas E. Blade, USN, from BuPers to ComSix. 

CDR Fred Y. Boyer, USN, from PRNC to ComThirteen. 

LTJG Gharles E. Brown, USNR, from SNJ (under 
inst.) to COMDESFLOT 4. 

CDR Ralph K. Brandt, USN, from COMFAIR, Hawaii 
to PMR, Point Mugu, Calif. 

CAPT Edmund Burke, Jr., USN, from CINCPACFLT 
to PMR, Point Mugu, Calif. 

CAPT Geoffrey E. Carlisle, USN, from NavBase, L.A. 
to Cdr., U.S. Taiwan Defense Command. 

LTJG Roland F. Chase, USNR, from SNJ (under inst.) 
to ComEleven. 

LTJG John G. Clark, USNR, from SNJ (under inst.) to 
JAGO. 

CAPT Samuel R. Clarke, USN, from SubBase, New 
London to ComFive. 

LCDR Harland B. Cope, USN, from ComFourteen to 
SNJ, Newport. 

LCDR James W. Densford, Jr.,. USNR, from NCBC 
Port Hueneme to ComThirteen. 


(Continued on page 20) 





A CASE OF LARCENY 
(Continued from page 16) 


IN CONNECTION WITH the accused’s con- 
fession or admission, the trial counsel should 
familiarize himself with the rules set out in the 
MCM, 1951,° for admitting the accused’s con- 
fession or admission. The trial counsel should 
also consult the Manual to familiarize himself 
with the instructions concerning the intent of 
the accused to permanently deprive the owner 
of his property, the establishment of the legiti- 
mate market value of the property, and other 
related legal requirements concerning the evi- 
dence he intends presenting to the court. 
5. MCM, 1951, para. 140; and JAG Journal, August 1955 (Part I) 
and September 1955 (Part II), “Extra-Judicial Confessions and 


Admissions as Evidence in Courts-Martial,”” LT Kurt Hallgarten, 
USNR, 
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JAG BULLETIN BOARD 
(Continued from page 19) 

LCDR Donald J. Drake, USNR, from NAS, Corpus to 
NCBC, Port Hueneme. 

CAPT Arnold W. Eggen, USN, from JAGO to COM- 
CRULANT. 

LTJG Albert W. Eoff, USNR, SNJ (under inst.) to 
NAS, Jacksonville, Fla. 

CAPT Guin M. Fisher, USN, from JAGO to CNATRA. 

LCDR Carl S. Fitzgerald, USN, from Army JAG 
School (under inst.) to ComOne. 

CDR Bruce Geisinger, USNR, from PacMissileRange, 
Pt. Mugu, Calif., to JAGO. 

LTJG John T. Gladis, USNR, from SNJ (under inst.) to 
RecSta., T.I., San Fran. 

CDR David E. Glassman, USN, from NAS, Quonset to 
NavBase, GTMO. 

LTJG Richard J. Grunawalt, USNR, from SNJ (under 
inst.) to NavSta., Adak, Alaska. 

CDR George L. Gullette, USN, from JAGO to 
NAVACTS, Spain. 


CDR Patrick H. Hagerty, USNR, from JAGO, to NAS 
Quonset Point, R.I. 

LT Bruce A. Harlow, USNR, from NavSta., Seattle to 
NSD, Seattle. 

LTJG Conrad G. Harvey, USNR, from SNJ (under 
inst.) to NAS Cubi Point, Phil. 

CDR Walter D. Hassett, USNR, ComThirteen to NAS, 
Memphis. 

LTJG Thomas W. Huber, USNR, from SNJ (under 
inst.) to COMDESLANT. 

CAPT Wyman N. Jackson, USN, from ComNine to 
JAGO. 

CAPT John C. Keatts, Jr.. USN, from JAGO to 
CNABATRA. 

CDR Alex A. Kerr, USN, from Armed Forces Staff 

College (under inst.) to JAGO. 

CDR Carl B. Klein, USNR, from JAGO to COMNAV- 
PHIL. 

CAPT Gale E. Krouse, 
COMPHIBLANT. 


USN, from JAGO to 





UNAUTHORIZED ABSENCE 
(Continued from page 9) 
A. No. 
Q. Did the accused have your permission to be absent? 


A. He did not. His liberty expired at 0730 on 4 April 
1960. 


You would then call the Officer who was Officer 
of the Deck on 1 April 1960 to present further 
evidence of knowledge. You would question 
him as follows: 


& 


. State your name, rank and organization. 
LTJG Richard Smith, USS Leadbottom. 

. Do you know the accused? 

Yes, Jones, there. 

Did you see the accused on 1 April 1960? 
Yes. 

What were the circumstances of that meeting? 


Did you have any conversation with the accused? 
Yes. 

Where did this conversation take place? 

On the quarter deck. 

. Who else was present at that time? 

. The messenger and about 6 other members of the 
liberty party. 

Q. What was the substance of the conversation? 

A. I reminded the accused of the scheduled movement 
on Monday 4 April 1960. 


POPOoPOoPOoPOoror 


Of course the testimony of these witnesses 
will be subject to cross examination. If the 
defense denies knowledge of the movement an 
attempt may be made to show that the accused 
may not have been in the group that was advised 
of the movement or that the conversation was 
directed to the group and not personally to the 
accused. You should be prepared to rehabilitate 
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I was OD and as such inspected the liberty party. 





your witness if necessary. This may be done by 
additional questions on redirect examination or 
by calling a witness such as the messenger, who 
was present at the time of the conversation to 
corroborate the testimony on the conversation 
and the presence of the accused at the time. 


SINCE IN THE present case you are able to 
prove knowledge. of the actual date of the 
scheduled movement and that the accused was 
on unauthorized absence on that date it will not 
be necessary to prove additional neglect or caus- 
ality. In this case, the missing movement can 
only be considered a foreseeable consequence of 
the accused’s unauthorized absence on the date 
he knew his ship was moving. In the event that 
you are able to prove that the accused knew only 
approximately when the ship was sailing it 
would be necessary to present additional evi- 
dence to prove that the accused’s or some other 
negligent act was the proximate cause of his 
missing movement.® 

Having presented the available evidence on 
each element you may safely rest your case; 
remembering, however, that you, as Trial 
Counsel, have a duty to present a sufficient 
amount of evidence to ensure a finding of guilty. 
It must be borne in mind, therefore, that the in- 
troduction of defense evidence often shifts the 
burden of proceeding with additional evidence 
back upon the prosecution. 


9. It should be pointed out that the offenses of unauthorized absence 
and missing movement are multiplicious. The accused may be 
found guilty of both offenses, but the court must be instructed 
that the maximum punishment imposable is that provided for 
the more serious offense. U.S. v. Posnick, 8 USCMA 201, 24 
CMR 11 (1957). 
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